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Overview 

• Discussion – Scenario Q’s 

• Review of aspects of TC assessment 

• Quick look at a case if time 



Elsie’s Feral Niece (& Co.) 

• How would you respond to Morticia’s request 
and why? 

• How would you go about evaluating her 
capacity – what would your plan be? 

• What further information would you be 
interested in? 



Elsie contd. – range of issues 

• Who is our consumer? 

• Does Morticia have any 
SHA/NOK rights if she is 
asserting Elsie competent 
to revise will? 

• Is this assessment in Elsie’s 
interests or relevant to her 
care –should you even be 
involved (“just say no”)? 

• Is Elsie delirious/stable 
(not appropriate now)? 

 

 

• Is she psychotic and does it 
even matter if she is (Banks 
vs Goodfellow, 1870) 

• Is there an issue of 
influence? 

• How would we assess for 
influence here? (get to her 
before Morticia!) 

• Can Elsie learn about her 
assets? (i.e. can gaps be 
compensated with support) 

Banks v Goodfellow, LR 5 QB 549 565 (1870). 



Elsie contd. – range of issues 

• Who has a claim on her 
estate/could contest her 
will? 

• Why the Salvos? 

• What are her thoughts 
about Skye & the will? 

• What has been/is her 
relationship with Morticia? 

• Would cognitive Ax help 
you any with your decision 
at this time? 



Cognitive Functioning & TC 

• Language vs attention or memory seemed more important when 
predicting TC 

• Where cognition is ‘normal’ all you need is the legal test 

• In this study MMSE or CAMDEX-R correctly predicted TC status in 87% of 
patients 

Roked, F. & Patel, A. (2008). Which aspects of cognitive function are best associated with testamentary capacity in 
patients with Alzheimer’s disease? International Journal Of Geriatric Psychiatry, 23, 552–553. 



Recapping – what would you ask? 
Does the person understand the nature and effect of the will at the time the will is being made (not hours or  
days before or after)? 
Does the person understand the ‘nature’ of making a will?  
Do they know the general function of a will?  
More specifically, do they: 
• understand that their will comes into effect after they die? 
• understand what assets or property they own and can leave under their will, and in general terms, their value? 
• know that they can change or revoke the will at any time if they have capacity? 
 
Does the person understand the ‘effect’ of the will? More specifically, do they know: 
• that when they die their property will be given away to the people they have named? 
• who would normally be expected to benefit from a will? 
• which family members or friends may claim benefits from their estate? 
 
And - 
 
Is the person making the will freely and voluntarily? 
Can the person communicate the above, with assistance if necessary? 
 
To change or revoke their will, capacity needs to be assessed at that time. Ensure that you ask the same  
questions as above, and also the following questions: 
• How and why does the new will differ from the old? 
• What is the nature and effect of changing or revoking the existing will? 
 
 

http://www.publicguardian.lawlink.nsw.gov.au/agdbasev7wr/publicguardian/documents/pdf/capacity_toolkit0609.pdf  

http://www.publicguardian.lawlink.nsw.gov.au/agdbasev7wr/publicguardian/documents/pdf/capacity_toolkit0609.pdf


Common sense – but a list helps 
• What is a will? 
• Why do you want to have one? 
• When does a will come into effect? 
• Do you have any property, money or other belongings? 
• What are they? 
• How much do you think they would be worth? 
• Tell me about your family and friends. Who would you want to give your things to 

after you die? Why would you choose those people? 
• Who would expect to receive something from you in your will? Why? 
• Is there anyone you don’t want to give anything to? Why? 
• What happens if you decide that you want to change or cancel your will? 
 
Similar questions to those above should be asked if the person wants to change or  
cancel a will. Also ask: 
 
• What are the current arrangements in your will? 
• How do you want to change them and why? 
• Find out if and why anyone is prompting them to change the current 

arrangements. 

http://www.publicguardian.lawlink.nsw.gov.au/agdbasev7wr/publicguardian/documents/pdf/capacity_toolkit0609.pdf  

http://www.publicguardian.lawlink.nsw.gov.au/agdbasev7wr/publicguardian/documents/pdf/capacity_toolkit0609.pdf


Recording  
• Think ‘evidence’ rather than just opinion or MMSE score - 

document capacity related process, events and behaviour 

• Document when, where and how long for Ax 

• Document actual questions you asked and the answers given 
in forming capacity opinion  

• Specific always better (“Mr Willmaker stated that he was leaving his 

estate to his young neighbour because she and Brittany Spears had been 
communicating with him in dreams” vs “Mr Willmaker’s reasoning appeared 
affected by some delusional content”) 

• Document evidence from multiple sources 

• Consider and include prognostic information where relevant 

• Mostly it is wise to assess capacity on more than one 
occasion to test for stability across time (for will in particular 
when instructions given and when will signed) 



 
Factoids -to be valid a will must be: 

 
• in writing  

• dated  

• signed by the testator (the person making the will)  

• be witnessed by two persons who must see the testator sign 
the will and must witness the will in each other's presence. 
The witnesses must be over 18 years of age and cannot be 
blind.  A person who is going to benefit under the will 
(beneficiary) should not witness the will.  

 

    In some circumstances a court can approve a will that is not 
validly made. 

http://www.legalaid.qld.gov.au/LEGALINFORMATION/LIVINGINTHECOMMUNITY/TAKINGCAREOFOTHERPEOPLESAFFAI
RS/Pages/Wills,burialcremation.aspx  

http://www.legalaid.qld.gov.au/LEGALINFORMATION/LIVINGINTHECOMMUNITY/TAKINGCAREOFOTHERPEOPLESAFFAIRS/Pages/Wills,burialcremation.aspx
http://www.legalaid.qld.gov.au/LEGALINFORMATION/LIVINGINTHECOMMUNITY/TAKINGCAREOFOTHERPEOPLESAFFAIRS/Pages/Wills,burialcremation.aspx


e.g. Holographic 

• Some exceptions 
for handwritten and 
unwitnessed wills 
made in 
extenuating 
circumstances 



Hints of Influence with Wills 

1. The doctor is assured by the person requesting the examination that a 
competency statement is routine because of the testator’s age. 

2.    The appointment is made by someone other than the testator or 
his/her attorney. 

3.    The testator is brought to the appointment by someone who answers 
most of the questions for the testator and is reluctant to allow the 
testator to be interviewed alone. 

4.    Specifics about the will are not given, or the testator seems unclear 
about specific items in the will. 

5.    There is reluctance to give information about potential heirs and their 
relationship with the testator. 

Roof, J.G. (2012). Testamentary Capacity and Guardianship Assessments. Psychiatric Clinics of North 
America, 35, 915-927. 



Housekeeping  

 

• Advise your patients to 
make a valid will early 
and whenever relevant 
circumstances change 

• Try to avoid the phrase 
“you need to get your 
affairs in order” 



The Strange Case of Mrs X’s Wills 

• During March to August 20** X saw 4 different solicitors for 
preparation and revocation of EPOA 

• Three medical practitioners varied their opinions on her 
capacity to do so  

• Eight wills were prepared in the past 5 years with 5 different 
solicitors 
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X – Neuropsychological Tests 

Pre-morbid estimate  High Average Range 

WAIS-III VIQ 100    PIQ 90 (slowing) 

WMS-III All indices low within Average Range  

BNT Unimpaired 

Trailmaking A & B A Correct but very slow (< 1st %ile) 

B 6 errors, very slow     (< 1st%ile) 

FAS 9th %ile 

Animal Naming Average Range 

Stroop Time normal but 5 UCE, 3 SCE on 
color-words 

Praxis & Left-right orientation  Unimpaired on screen  



Assets & Intentions 

Time 1 – carer present Time 2 – carer absent 

Total “over ½ million” Total “not sure” 

$500 000 CBA $500 000 CBA 

$300 000 term deposits $250 000 term deposits 

$190 000 Unit [carer prompted] No other assets 

$30 000 solicitor debt  No debts 

Gifts house, car to carer Gifts house, car to carer 

Gift $ 90 000 to defacto Gift $90.00 to defacto 

Will – all to carer Will – all to charities & other 
individuals not including carer 
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Conclusions 

• Mrs X’s personal finance specific knowledge 
varied significantly when measured across 
even brief periods of time – awareness was 
probed for and not demonstrated 

 

• Mrs X’s responses varied according to 
whether her carer present or absent, 
favouring the carer as a beneficiary when 
present and not when carer was absent 

 

• Mrs X requires independent assistance to 
manage financial affairs 



Good general resource:  

http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf 

http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf
http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf
http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf
http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf
http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf


The End 


